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case was distinguished from Turner v. Goldsmith [1891] 1 Q. B. 544. on the ground that there 
the compensation was to be paid in the form of commissions, and that that impliedly created 
a contract to find employment for the servant. Emmens v. Elderlon, 13 C. B. 495, 4 H. L.6 24, 
was thought to be conclusive of the question. 

Stirling, L. J., while not formally dissenting, said that he was still impressed with the con- 
viction that plaintiff's contention was not without foundation. It is clear, he said, that the 
word "employ" is capable of two meanings — to simply retain in service, or to give actual 
work to be done by the person employed. In the case of a medical man employed for a fixed 
term, no one would say that work must be found for him." "On the other hand, in the case 
of an actor who accepts an engagement, it may be an important consideration with him to 
have an opportunity of displaying his abilities before the public, and it may be that there is 
an implied obligation on the part of the master to afford such an opportunity: 
Fechter v. Montgomery (1863) 33 Beav. 22." So in the case of a commission agent. In the case 
at bar there was evidence that opportunity to keep in touch with the trade was essential to 
plaintiff's success as a salesman, and in this there is some likeness to the case of the actor. 
On the whole, however, he was not prepared to differ from the conclusion at which the ma- 
jority had arrived. 

Municipal Corporations— Power to Regulate Public Speaking on the Streetsi— 
The charter of the city of Detroit conferred power upon the council "to control, prescribe 
and regulate the manner in which the highways, streets, lanes, alleys and public grounds 
and spaces within said city shall be used and enjoyed." It also conferred power to prevent 
disorderly noise or disturbance or assemblage in the streets. The common council passed 
an ordinance forbidding any person from making any public address, etc., in any of the pub- 
lic streets, etc., within one half-mile of the city hall, without a permit from the mayor, des- 
ignating the time and place. Such a permit could not be issued to the same person for more 
than one night in any week. Complaint was made before the Recorder's Court against a 
street preacher for gathering a crowd and preaching in a !public street, in violation of this 
ordinance, but the judge refused to entertain it on the ground that the ordinance was void, as 
being an unreasonable and unauthorized interference with common right. Mandamus was 
therefore asked to compel him to entertain the prosecution. Held, that the ordinance was 
valid, and that it was the duty of the respondent to proceed with the trial of the case. Love 
v. Pkalen, (1901), — Mich. — , 87 N. W. Rep. 785, 55 L,. R. A. 618. 

Such an ordinance is valid: Commonwealth v. Davis, (1895) 162 Mass. 510, 39 N. 5. Rep. 
113, 44 Am. St. Rep. 389, 26 L,. R. A. 712; S. C. 167 U. S. 43, 17 Sup. Ct. Rep. 731. It does not 
violate the right of freedom of speech. It does not deprive any one of any legitimate use of 
the public streets. It does not involve any unlawful delegation of power to the mayor. 
Fraeee's Case, 63 Mich, 396, 30 N. W. Rep, 72 6 Am. St. Rep. 310 is distinguishable. No such 
arbitrary and invidious discriminations are possible, as were found to be in State v. Bering, 84 
Wis. 585, 54 N. W. Rep. 1104, 36 Am. St. Rep. 948. 

Negligence-Imputing Negligence of Driver of a Vehicle to Passengers.— A party 
of young people arranged for a picnic. The young men were to furnish the conveyance, 
and the young ladies were to supply the lunch,— each young lady furnishing lunch for her- 
self and the young gentleman who escorted her, though all the viands were united to make a 
common lunch at the picnic. The young gentlemen delegated to one of their number, Mr. G., 
the hiring of the conveyance, and he hired a large omnibus, with four horses and a driver and 
assistant. Mr. G. sat with th* driver, and with his consent drove the horses. The other 
members of the party sat inside the omnibus, and were not aware thatG. was driving. While 
he was so driving, the omnibus was capsized by reason of the negligently defective condition 
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of the defendant's street, and the contributory negligence of G., and the plaintiff, one of the 
young ladies, was injured. In an action by her against the city, Held, that the negligence of 
G. was not to be imputed to the plaintiff. Kbflilz v. City of St. Paul, (1902), — Minn. — , 90 
N. W. Rep. 794. 

Said the court: — "The rule as to imputed negligence, as settled by this court in cases other 
than those where the parties stand in the relation of parent and child or guardian and ward, 
is that negligence in the conduct of another will not be imputed to a party if he neither author- 
ized such conduct nor participated therein, nor had the right or power to control it. If, how- 
ever, two or more persons unite in the joint prosecution of a common purpose under such 
circumstances that each has authority, expressed or implied, to act for all in respect to the 
control of the means or agencies employed to execute such common purpose, the negligence 
of one in the management thereof will be imputed to all the others. Follman v. City of Man- 
kato, 35 Minn. 522, 29 N. W. 317, 59 Am. Rep. 340; Flaherty v. Railway Co., 39 Minn. 328, 40 N. 
W. 160, 1 L.'R. A. 680, 12 Am. St. Rep. 654; Howe v. Railway Co.. 62 Minn. 71, 64 N. W. 102, 30 1,. 
R. A. 684, 54 Am. St. Rep. 616; Johnson v. Railway Co., 67 Minn. 260, 69 N. W. 900, 36 L. R. A. 
586; Finley v. Railway Co.,71 Minn. 471, 74 N. W. 174; Wolsiska v. Railway Co., 80 Minn. 364. 83 
N. W. 386; Lammers v. Railway Co., 82 Minn. 120, 84 N. W. 728. It is too obvious to justify dis- 
cussion that the plaintiff in this case neither expressly norimpliedly had any control over the 
drivers of the omnibus, or either of them, or of Mr. G., and that he and she were not engaged 
in a joint enterprise in any such sense as made her so far responsible for his negligence in 
drivingthe horses that it must be imputed to her." 

The cases elsewhere, as is well-known, are full of conflict. The general rule seems to be 
that one who rides with another, by thelatter's invitation, is, if himselflfree from negligence, 
not to be held responsible for the negligence of the driver, where he has or exercises no power of 
control over the driver; Leavenworth v. Hatch, 57 Kan. 57, 45 Pac. 65, 57 Am. St. 309; Baltimore 
etc., R. Co. v. State, 79 Md. 335, 47 Am, St. 415 ; Miller v. Railway Co., 128 Ind. 97, 25 Am. St. 416; 
Robinson v. Railroad Co., 66 N. Y. 11, 23 Am. Rep. 1 ; New York, etc., R. Co., v. Steinbrenner, 47 
N. J. I,. 161, 54 Am. Rep. 126; Carlisle v. Brisbane, 113 Pa, 544, 57 Am. Rep. 483; Reading Town- 
shit v. Telfer, 57 Kan. 798, 57 Am. St. 355, (where the parties were husband and wife). Contra: 
Whittaker v. Helena, 14 Mont. 124, 43 Am. St. 121 ; Prideauxv. Mineral Point, 43 Wis. 513, 28 Am. 
Rep. 558; Mullen v. Owosso, 100 Mich. 103, 43 Am. St. 436. One who hires a team and driver is 
affected with the driver's negligence, where the danger was open and obvious, and he neither 
remonstrated nor took any steps to avoid the injury; Illinois C. R. Co.. v. McLeod, 78 Miss. 
334, 29 South. Rep. 76, 84 Am. St. 630. • 

Partnership— Illegal Transactions. Accounting.— S. and R. were partners in train- 
ing and racing horses and book-making. S. deposited in the bank to his own credit the 
profits of the book-making business and died suddenly. R. asks for an accounting, claim- 
ing right to contribution for money paid for entrance of horses, money lost in betting on 
horses entered, and share in profits of book-making. Held, that complainant is entitled to 
contribution as to entrance fees but not as to sums lost in wagers, as equity would not 
entertain bill for accounting as to profits of book-making. Central Trust and Safe Deposit Co, 
v. Respass (1902), — Ky. — , 66 S. W. Rep. 421. 

At common law all wagers are illegal. Irwin v. Williar 110 U. S. 510. Betting upon horse 

races is wagering and illegal. The law will not lend its support to a claim founded upon its 

violation. If the plaintiff in order to recover must rely upon a contract or transactions which 

is illegal he must fail. Any cases in seeming conflict with this principle will be seen to fall 

within the following class which is still within the principle stated. 

If A, who owes to B a sum of money on some illegal contract or transaction acknowledges 
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